WHITLEY COUNTY BOARD OF ZONING APPEALS

STAFF REPORT
24-W-VAR-16 DEVELOPMENT STANDARDS VARIANCE SEPTEMBER 24, 2024
Greg & Lory Norden AGENDA ITEM: 1
5860 N. 350 East
SUMMARY OF PROPOSAL

Current zoning: LR, Lake Residential
Property area: 3,300+ sq. ft.

The petitioners, owners of the subject property, are requesting a development standards variance of the
required minimum main floor area of a dwelling on the property located at 5860 N. 350 East, in Section 7 of
Smith Township. The property is currently improved with a detached garage.

As proposed, the detached garage, located on a separate parcel across the road from the primary dwelling,
is to be remodeled to include living space for the property owner’s son to reside.

Per the submitted floor plan, the proposed remodel will include upstairs living space of 450+ square feet
and 102+ square feet downstairs. The downstairs remodeling will include a kitchen and bathroom area.
The remodeling was started without a building permit and is now nearly complete.

Since this structure is located on its own parcel, and includes kitchen, bathroom, and living space, it is now
treated as a single-family dwelling instead of an accessory structure. The code requires a minimum floor
area of 950 sq. ft. for a residence, so a variance of 398+ square feet is requested to permit the proposed
552+ sq. ft. living area.

For reference, based on the Best Available map information and topography, the structure should not be
located in the regulatory floodplain.

REVIEW CRITERIA
Indiana Code §36-7-4-918.5 and Section 10.10 of the Zoning Code state the criteria listed below upon

which the Board must base its review. Staff's comments/proposed findings of fact under each criterion.

1. The approval will not be injurious to the public health, safety, morals, and general welfare of the
community;
The proposed variance would not be expected to be injurious, as it is intended to be a temporary
situation for the petitioner’s family member, who is aware of the limitations of the floor area, so that he
may be near the petitioner. If this were to be sold as is to a new buyer, the smaller area could be
injurious to the public health since minimum floor areas are established to protect public health by
ensuring adequate living area for the population at large.

2. The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner; and
This variance will not likely affect the use and value. The external appearance of the structure would be
a garage and generally indistinguishable from many other garages in the area. If outside storage
becomes prevalent due to the small living area, that may affect the surrounding area.



3. The strict application of the terms of the Ordinance will result in practical difficulties in the use
of the property. This situation shall not be self-imposed, nor be based on a perceived reduction
or restriction of economic gain.

The strict application of the Ordinance terms may or may not result in practical difficulties. The code
establishes a minimum floor area to protect public health. In this case, there is a stated intention that
the smaller floor area would only affect the petitioner, not the public, since it should only endure for the
tenancy of the petitioner. So, the purpose for which the standard is created does not apply in this
apparently temporary situation.

However, the code does not contemplate temporary uses because there is an assumption that a
temporary use could easily become a permanent use and create the injurious effects. Where conditions
restricting length of usage can be made, such as a variance or special exception, these may be used to
address this difficulty. A close comparison may be made with secondary dwellings.

Whether this is self-imposed is undetermined. The petitioner could finish the proposed garage space on
the first floor to the living area and meet the minimum 950 sq. ft. area. Doing so might not necessarily
increase the actual living area used, but just the living area calculated for the purposes of the code and
would reduce the available parking on the property. The proposal reflects a temporary situation that is
not well addressed in the code that can be addressed by use of a conditioned variance.

SUGGESTED CONDITIONS
If the Board finds to grant the variance, staff recommends the following condition(s):

1. The variance is granted only for the petitioner and is not transferable.

2. The structure is to be compliant with building and health code requirements.

3. Adeedrestriction is to be recorded to the effect that the living area is not compliant with the
zoning code minimum, and any future owner must comply with the zoning code standards or
seek an additional variance.

Date report prepared: 09/18/2024
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